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Respondent's representative conceded that the veritila-
tion plan required the installation of a permanent stopping
at the location noted by Inspector Stanley, and that the fail-
ure to install the stopping in question constituted a viola-
tion of the plan.  However, he took the position that as long
as coal is not being mined, there is no requirement for the
stoppings.  He argued that since no coal had been mined imme-
diately prior to the arrival of inspector Stanley, the respon-
dent was not required to construct the stoppings.  He also
argued that construction of the stopping could not take place
while coal was being minefl b.ecause this would violate the
plan, but he conceded that the stopping was required to be
constructed before the start of any coal production (Tr.
231-232).

When asked to explan his position that a stopping is not
required unless coal is being produced, respondent's represen-
tative referred to Paragraph A, pg. 1 of the plan.tTr. 232).
The plan provision in question, exhibit P-9, provides as
follows:  "Permanent stoppings shall be maintained up to and
including the third crosscut outby the face on the return
side and up to the loading point on the intake side."

Mr. Winebarger was asked to point out the plan provision
that provided for the construction of stoppings only when
coal Was being mined, and he responded "I don't know" (Tr.
237).  Mr. Winebarger stated that coal was last produced on
the unit on the 4; 00 p.m. to 12:00 shift on May 20, 1985, the
day before the citation was issued, and on the midnight shift
of May 21, 1985 <Tr. 234).  Although the morning shift from
7:00 a.m. to 5:00 p.m. on May 21, was a production shift,
Mr. Winebarger insisted that no coal was produced, but he
confirmed that at 8s50 a.m., work was being performed on the
unit, including the cleaning up and loading out of coal by
means of the belt, a loader, and shuttle cars (Tr. 235-236).

Respondent's representative stated that three crosscuts
were mined several days prior to the issuance of the viola-
tion, and that the last one was opened up during the second
night shift prior to the inspector's arrival on the scene.
He conceded that the opening of these crosscuts constituted
the mining of coal (Tr. 238), but believed that the stopping
was required to be constructed when the crosscut is cleaned
up and travelable (Tr, 239).

114onfirmed that coal had been mined on the previous
